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Introduction

In September 2013, the International Rail Transport Committee (CIT)1 and IRU2 organised a
conference on multimodality in Bern. This provided an occasion to review various texts covering multimodal transport such as the 1980 UNECE Convention (ratified by only two states and
which never entered into force), the UNCTAD/ICC Rules, Article 2 of the CMR, various articles of
the COTIF/CIV/CIM (24 COTIF, 1 §§ 2-3, 31 CIV, 1 §§ 3-4, 38 CIM) for rail-road and rail-sea traffic
of both passengers and freight, the Montreal Convention for carriage by air and, lastly, the future
Rotterdam Rules for carriage by sea. However, the conference mainly highlighted that there are
still grey areas, enough at least to consider that the solution to govern multimodal transport has
not quite been found. Because one single transport mode does not exist and cannot fulfil the
growing economic needs for door-to-door delivery of goods, the conference organisers have found
it all the more necessary to consider which legal bridges are required to help this development
whilst permitting balanced and harmonised relationships between the various transport modes.
Now while statutory regimes at intergovernmental level are only conceivable in the longer term,
contractual relationships might more rapidly provide an appropriate basis for carrying out multimodal transport operations.
Therefore, at the end of the conference, the CIT and IRU decided to initiate a common reflection
which ultimately aims to identify and put forward legal models of collaboration between first of
all rail and road transport. However, the first hurdle in such an approach is ignorance of the actors
of the legal rules governing international carriage of goods for each of the two modes considered.
And to work together, one has to know one another. So what are the similarities or differences
between international instruments such as CMR, CIM UR or SMGS and the Standard Contracts
and General Terms and Conditions drawn up by IRU and CIT, on such important issues as transport
documents, the liability regime for lost and damage of the goods and late delivery, limitation of the
liability, compensation amounts and rules and also formal procedures?
Nevertheless, we need to remember that the law of road and railway carriage have evolved organically as a function of the characteristics of modes and those characteristics naturally differ.
Although we can see a family likeness between the basic conventions, a likeness that becomes

1

The International Rail Transport Committee (CIT) is an association of some 213 railway undertakings
and shipping companies which provide international passenger and/or freight services. 133 organisations are members in their own right, 80 organisations are linked indirectly by being members of CIT
associate members. The CIT is an association under Swiss law and is based in Bern.
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IRU is the world’s road transport organisation, promoting economic growth, prosperity and safety
through the sustainable mobility of people and goods. Founded in 1948, IRU has members and activities
in more than 100 countries.
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evident when they are amended (for example, the current CIM Uniform Rules were inspired by the
CMR which itself followed rail practices), it is nonetheless still true that the (numerous) differences which can be seen between the modes of transport make any thought of a single regime
totally inconceivable. The international CIM and CMR Uniform Rules have influenced each other
since they came into force and have contributed to their continuing development in terms of their
legal scope. The CMR, for example, which apply to international carriage by road, were developed
in 1956 under the influence of the CIM UR from 1952 that were in force at that time and in turn
contributed to their further development as part of the COTIF reform of 1999, the main aim of
which had been to bring about greater harmonisation between the CIM and CMR (in regards of the
principles of the reform in the Vilnius Protocol of 1999).
Also on 1st of July 2015, the new version of SMGS 1951 (Convention concerning International
Goods Traffic by Railway) entered into force after 10 years revision work, complete with the associated staff instructions and implementing provisions. The decision of principle for the revision
work was taken in 2005 at ministerial level by the parties to the SMGS Agreement. The official language versions are Russian and Chinese. According to information provided by the OSJD (Organisation for Co-operation between Railways)3, which is responsible for secretarial duties relating
to the SMGS, the amendments that have been made do not affect the fundamental principles of
the SMGS. During the revision of the SMGS, in line with the CIM Uniform Rules, the amendments
completed as a result of the reform processes carried out primarily by individual railway undertakings and the separation of infrastructure and operations, including the role of private carriers,
were taken into account.
Harmonisation between the three legal systems CMR, CIM and SMGS is limited for operational
reasons. On the one hand, rail transport and road haulage differ in terms of their operational procedures: the driver on the road has a “close relationship” with the goods he is delivering, since he
is more closely involved in the loading of the vehicle than is the case in rail operations, where in
some cases entire wagons or trains are loaded in sidings. On the other hand, deviations between
the CIM and CMR tend to be accepted, because CIM provisions are more favourable for the customer or provide legal clarity.

3

The Organisation for Co-operation between Railways is an international Organisation (OSJD) established at the Railway Ministers Conference on 28th June 1956 in Sofia. Among the OSJD members there
are transport ministers and central bodies, responsible for the railway transport from 28 European and
Asian countries.
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It therefore seems necessary to help carriers in the various modes to develop partnerships. The
role of organisations such as IRU and the CIT is precisely to draw up and to promote contractual models for working together. Collaboration between the various international organisations
and their General Secretariats without doubt will allow decisive steps to be taken towards the
implementation of multimodality. Contractual bridges between the rules created by the various
professional organisations must be created in order to permit rapid implementation of contractual approaches based on which it may perhaps be possible to draw up an intergovernmental
convention in the long term.
Thus the first step of this joint work was to conduct an in-depth comparative analysis of the three
existing agreements CMR 1956 – COTIF/CIM 1999 – revised SMGS 2015 and of the documents or
model contracts which IRU and CIT drafted and recommended for their members. At this stage,
it is important to highlight the scope of this work which is unprecedented, at least with such a
focused approach, as a prerequisite for the second step involving a reflection on partnership
models between carriers to perform multimodal transport. Additionally, the presentation of these
data has deliberately been kept simple, in the form of an easy-to-use matrix, so that all transport
operators who are not lawyers may have easy access to this guide – Part I “Synthesis” and Part II
“Comparative Matrix.
We would like to thank all members and participants of the various Working Groups of IRU and the
CIT for the support and the contribution to this challenging work. Last but not least we are deeply
in-dept to Sophie Tomanin (IRU) and Nina Scherf (CIT) for their legal contribution completing this
common effort.

Prof Isabelle Bon-Garcin			
Dr Erik Evtimov
President of CAJ/IRU			
Deputy Secretary General/CIT
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Part I
Synthesis
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Main Principles underlying the COTIF/CIM –
CMR – SMGS legal regimes
I. Scope of application
1. The COTIF/CIM and CMR shall apply to every contract of carriage of goods by rail (COTIF/CIM)
or by road in vehicles (CMR) for reward when the place of taking over of the goods and the
place designated for delivery are situated in two different countries, of which at least one is a
Member State. If only one country is a Member State, the CIM Uniform Rules shall only apply
if the parties to the contract agree that it shall be subject to the CIM Uniform Rules.
The SMGS shall apply to every contract of international through-carriage of goods by rail on
railway lines, between single railway stations, on different gauges or by railway-ferry. This
is a mandatory law for the international contract of carriage. The SMGS stipulates that the
Agreement applies subsidiary to other international agreements. Unlike the CIM, the SMGS
only applies if the carriage of goods takes place between railway stations that are situated in
two different Member States.
2. Multimodal transport is treated differently in the COTIF/CIM and CMR Conventions. The
COTIF/CIM applies to road transport, where international carriage includes carriage by road
in the internal traffic of a Member State as a supplement to trans-frontier carriage by rail (the
“rail+” approach) – e.g. because the place of taking over of the goods cannot be reached by
rail. On the other hand, the CMR applies to combined transport when the road vehicle containing the goods is itself carried over part of the journey by another mode of transport (sea,
inland waterways, air or rail) and goods are not unloaded from the vehicle (“mode-on-mode”
approach).
In the case of multimodal transport by road and rail, the scopes of application of the COTIF/
CIM and CMR can come into legal conflict and overlap – e.g. vehicles loaded in accordance
with the CMR are used as a rolling highway by rail with a CIM consignment note (RoLa service).

Key:

→

→
→

COTIF/CIM – refers to the Uniform Rules concerning the Contract of International
Carriage of Goods by Rail, as Appendix B to the Convention concerning International
Carriage by Rail (COTIF) of 9 June 1999, in force since 1 July 2006.
CMR – refers to the Convention on the Contract for the International Carriage of
Goods by Road of 19 May 1956, in force since 2 July 1961.
SMGS – refers to the Agreement concerning International Freight Traffic by Rail, in
force since 1 November 1951, completely revised on 1 July 2015.

With regard to the scope of application in the case of multimodal transport, whether or not
the goods are unloaded from the vehicles is decisive: if goods are unloaded then CMR does
not apply (Article 2.1 CMR). If transport by road is international or if it remains national and
is not merely a supplement to trans-frontier carriage by rail, then CIM Uniform Rules are not
applicable (a contrario from Article 1 § 3 CIM).
The SMGS is only applicable to international through-railway-ferry traffic where the parties
to the Convention have declared the waterway sections to be open for such carriage. In contrast to the SMGS, the CIM Uniform Rules use a broader “rail+” approach that also applies to
road transport when international carriage includes carriage by road for national traffic.
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II. Documentary requirements

IV. Provisions concerning liability

1. All three Conventions – the CIM, SMGS and CMR – apply the same documentation requirements. According to paragraphs 1 and 2 of Article 6 CMR, Article 7 § 1 CIM and Article 15 § 1
SMGS, the consignment note must contain these particulars.

1. The COTIF/CIM, SMGS and CMR all contain the principle of the carrier’s strict liability (obligation of result).

2. In the COTIF/CIM and SMGS, the electronic consignment note is a functional equivalent of
the paper version and this is provided for directly in the Convention (Article 6 § 9 CIM, Article
15 § 4 SMGS). For the CMR, however, the electronic consignment note is stipulated exclusively by priority in an Additional Protocol dated 20 February 2008, which entered into force
on 5 June 2011.

III. Contractual relations
1. The main principles concerning the consignor/sender’s responsibilities are the same. The
consignee’s right to dispose of the goods is different, however: the principle is inverted.
According to the CMR, the consignee is only entitled to amend the contract of carriage from
the point at which the consignment note is made out if the sender has entered a statement
to that effect on the consignment note (Article 12.3 CMR). According to the CIM, it is the consignee who has this right unless the consignor has included an indication to the contrary
(Article 18 § 3 with Article 18 § 2 lit. d). According to the SMGS, in principle, the consignor has
the right to dispose of and amend the contract of carriage until the consignment note is delivered to the consignee or the goods have arrived at the border station of entry into the country
of destination, if the carrier already has a written declaration by the consignee (Article 25 § 5
SMGS).
2. Regarding the carriers’ obligations, the principles in the CMR and CIM are comparable, but
under the CMR the sender is entitled to require the carrier to check the contents of the packages (Article 8.3 CMR). In the CIM Uniform Rules, there is no such obligation. In this respect,
the conditions of rail operation differ from those of road transport. According to both the CIM
and CMR, the carrier must hand over the original consignment note and deliver the goods to
the consignee.
3. The provisions of all three Conventions cannot be derogated from under special conditions.
Under CIM, in contrast to CMR, a carrier may assume a liability greater and obligations more
burdensome than those provided for in the CIM, if this is in the interest of the customer (Article 5, last sentence, CIM).

2. The COTIF/CIM and CMR foresee exemption from liability in case of general grounds and special risks, and their provisions are similar.
In the case of general grounds for exemption from liability (Article 17.2 CMR/Article 23 § 2
CIM): the carrier has to prove that the loss, damage or delay was caused by one of the circumstances set out in those general grounds. He can thus be relieved of liability.
3. According to Article 17.4 CMR/Article 23 § 3 CIM (exemptions from liability), special privileges
are granted to carriers for the specific risks of railway or road transport. The claimants have
to prove that those risks were not the cause of the loss or damage (reversal of the burden of
proof in accordance with Article 18.2 CMR/Article 25 § 2 CIM). In the SMGS, the exemptions
from liability for the carrier are extensive and there are a number of cases where the carrier
is a priori relieved of that liability. In this cases also according to the SMGS the consignee or
consignor have the right to prove the contrary (Article 41 § 2 SMGS).
4. Whereas the CIM and SMGS clearly mention delay in delivery, the CMR uses the expression
“the reasonable time allowed to the carrier” in cases in which no time limit has been agreed.
5. All three Conventions specify a timeframe for claiming the loss of goods (presumption of total
loss). The purpose of this rule is to enable the claimant to seek compensation for loss of
goods.
6. The liability of successive carriers (several independent carriers who participate in a carriage
of goods; during transit, each carrier is handing over the goods and consignment note to the
next carrier) is established in all three Conventions, based on the principle of common liability, although there are some differences in its assignment. Under the SMGS, there are no
substitute carriers.
7. In the CIM, SMGS and CMR, carriers are liable for their servants and agents. All three Conventions specify that such liability refers to cases where carriers make use of those persons for
the performance of the carriage, when those servants and other persons are acting within the
scope of their functions/employment.
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V. Compensation
1. All three Conventions specify how compensation should be calculated. Whereas the SMGS
foresees full compensation up to the amount of the value of the goods, the COTIF/CIM and
CMR foresee a limit to compensation. However, the limits of compensation are different:
CMR (Article 23.3: replaced by Protocol to the CMR Convention of 5 July 1978, in force since
28 December 1980) has lower limits (8.33 SDR*/kg vs CIM 17 SDR*/kg). (SDR* = Special
Drawing Rights)

limitations in the CIM and CMR, are based on national law (except Article 32.4 CMR/Article
48 § 4 CIM). In this case, the SMGS foresees an exhaustive rule, ex lege, whereby claims made
after the time limitation has passed are not valid (Article 48 § 4 SMGS).
4. All three Conventions allow for the possibility of a jurisdiction clause. The parties are only
allowed to choose the general jurisdiction of a court in a particular Member State and not the
jurisdiction of a specific court in that state.

2. The CMR only foresees compensation not exceeding the carriage charges for delay, whereas
the CIM foresees four times the carriage charge for delay. In case of a delay, the SMGS provides for gradual compensation up to 30% of the carriage charge.

5. All three Conventions also allow the right of recourse. The provisions of the CIM, SMGS and
CMR are similar, although there are some differences. According to Article 41 CIM and Article 46 § 9 SMGS, any legal action concerning liability, on whatever grounds, may be brought
against the carrier. There is no such provision in the CMR.

3. Under certain conditions, both Conventions allow the value of the goods and a special interest in delivery. For CMR, apart from the above cases, Article 23.6 prohibits higher compensation. In contrast to the CMR, Article 5 of the CIM stipulates that the carrier may assume a
liability greater and obligations more burdensome than those provided for in the CIM.

6. The CIM and SMGS do not provide for any arbitration in legal disputes arising from the contract of carriage, as does Article 33 CMR. An arbitration clause is mentioned in Article 28 of
the main COTIF Convention, regarding disputes between the Member States and the Organisation or between the parties to the transport contract (§ 2).

4. Regarding the loss of the right to limit responsibility, there is a substantial difference between
the CIM and CMR. Although the CMR does not define wilful misconduct or default equivalent
to wilful misconduct, the CIM establishes, ex lege, the loss of the right to invoke the limits of
liability (Article 36 CIM). The lack of such a definition in the CMR has created divergences in
the jurisprudence, as evidenced in the “forum shopping” by claimants. The SMGS does not
foresee any loss of the right to invoke the limits of liability because of the possibility of full
compensation up to the amount of the value of the goods.

7. The CIM offers the possibility for relationships between carriers to be dealt with in terms of
allocating compensation and the right of recourse. For CIT members, a self-contained regime
is applicable, based on the waiver in Article 52 CIM and the CIT document entitled “Agreement concerning the Relationship between Carriers in respect of International Freight Traffic
by Rail” (AIM). There is no such provision in CMR and SMGS.

VI. Procedural provisions
1. In the case of loss or damage of the goods or delay in delivery, all three Conventions foresee procedural provisions. Whereas the CMR establishes the need for written reservations
related to the non-apparent loss or damage of the goods or delay in delivery, the CIM and
SMGS lay out the need for a formal report. According to Article 42 § 1 CIM, the carrier must
draw up a formal report in cases of partial loss or damage. The court or judge is free to consider the content of this formal report as free appraisal of evidence. Article 29 § 1 SMGS
specifies the cases in which the carrier must draw up a formal report.
2. The CMR and CIM Conventions (Article 30.3 CMR/Article 43 § 1 CIM) foresee the use of the
claims procedure before bringing any legal action against the carrier, also if this is only
optional. Under the SMGS, an initial formal claims procedure is mandatory, otherwise the
customer is not entitled to bring a legal action before the national courts. The CMR, CIM and
SMGS allow the period of limitation may be suspended by a written claim.
3. The Conventions foresee different time limitations on making a claim. The CIM and CMR
share the basic limitation of one year; the SMGS provides for a basic limitation of only nine
months. But whereas the CMR provides for an extension of this period to three years in cases
of wilful misconduct, the CIM only extends this period to two years, although it can grant
this extension in more situations. The SMGS does not provide for such an extension in cases
of wilful misconduct. The legal consequences for future legal action, arising from the time
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Scope of application
of CIM-SMGS-CMR
Situation on 1 August 2016

CIM+CMR

CIM ONLY

*

CIM-Application only on part of the railway
infrastructure (specific lines)

SMGS+CMR

CMR ONLY

**

CIM applicability is suspended

CIM+CMR+SMGS

No membership

SMGS ONLY
Note: No state where only CIM and SMGS together are applicable
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Summary of the scope of Application of CMR
Convention, COTIF CIM, SMGS Convention
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